Minutes of the EMC General Meeting

February 13, 2002

Present:
Robert Ascher, Susan Brock, Kenny Christianson, Darrel Clark, Jeff Cox, Donna Jean Darling, Barbara Ebert, Karen Edelstein, Herb Engman, Joyce Gerbasi, Bruce Johnson, Heather McDaniel, Stephen Nicholson, Bob Roe, Carolyn Shapiro, Larry Sharpsteen, Steve Uzmann, Roger Yonkin

Absent:
John Dennis, Bill Lesser, Tony Zarachowicz

Associates:
Walter Buble, Dooley Kiefer (Board of Representatives (BOR) Liaison), Susan Kerns Robinson, David Weinstein

Staff:
Tom Mank (TC Planning Dept.)

Guests:
John Andersson (T C Health Dept.), Roy Bair, Ryan Berryann, Fred Elmer, Nancy Graeff, Monica Hargraves (Cooperative Extension), Ed Marx (T C Planning Dept.), David Mastroberti, Peter Penniman (Board of Representatives), Erin Riddle, Monika Roth (Cooperative Extension), Nancy Schuler (BOR), David Steindl-Rast, Don Weir, Judy Wright

I. Call to Order – The meeting was called to order by Susan Brock at approximately 7:00 p.m.  Oath of Office was administered to new and reappointed Members by Aurora Valenti, County Clerk.  Visitors were invited to introduce themselves.   
II. Guest Speaker: Jason Brown of NYPIRG – Mr. Brown said he is an Environmental Associate with the New York Public Interest Research Group.  The State law allows counties to “opt in” to the Pesticide Neighbor Notification Law but only word-for-word as it is written.  There are two types of regulated entities in the bill: mandated, being schools and day care centers, which will not be addressed tonight, and opt-in residential use of pesticides.  For the latter there are four types of regulated entities: commercial applicators, multiple dwellings, residential, and retail stores.  Commercial applicators are required to provide 48-hour written notice to owners or landlords for abutting properties within 150 feet of the pesticide application. For multiple dwellings the applicators must notify the landlord or agent and the landlord is responsible for providing copies of the notice to occupants.  Residents/homeowners must post signs in the application area.  Retail stores must post information about the law and how people purchasing pesticides must comply with the law.

This law is needed by individuals who wish to take precautions against toxic chemicals.  Scientific evidence continues to accumulate on the damaging effects of pesticides.  This law is to protect individuals with health issues.  On the state level, a number of health advocacy groups supported this along with environmental groups.  On the local level, NYPIRG continues to encounter individuals who support the law.

Mr. Brown asked if there were any questions regarding the law.  Comment:  Will homeowners need to post notice the day they are spraying or provide 48-hour notice?  Mr. Brown said it is same day notice.  Homeowners would move from no notice required to same-day posting.  Commercial applicators would move from same-day posting to 48 hour notice.  Comment:  What about use of granular pesticides?  Mr. Brown said there are a large number of granular products on the market for residential use, and signs would need to be posted.  As a health issue, neighbors might want to close windows, keep children and pets inside, remove toys from the yard, and perhaps cover their garden.  Comment:  Regarding the exemptions for golf courses, public agencies, cemeteries, and churches: are they covered somewhere else?  Mr. Brown said right now there is no notification requirement for these groups.  There is an ongoing attempt to develop legislation for them.  Comment:  With proper application equipment, isn’t the risk of drift about the same with residential and commercial applications?  Also, isn’t there minimal drift from commercial application?  Mr. Brown said there is potential for drift with commercial and residential application. This law “raises the bar” for their obligation to provide notice.  Comment:  What does the “150 foot threshold” mean?   Mr. Brown said that is the area within 150 feet of the property sprayed.  Comment:  So if you are spraying a portion of a large property and the property line is more than 150 feet from the spraying area, you do not need to notify the neighbors?  Mr. Brown said that is correct.  Spot treatments (under ten square feet, as he recalled) are also exempt from notice.

So far there have been five counties that have opted in to the law: Suffolk, Nassau, Westchester, Albany, and Rockland.  The NYS Dept. of Environmental Conservation estimated that it was going to cost the counties about $50,000 to enforce this law.  This figure was based on the counties hiring additional staff to enforce the law, but most opt-in counties have not hired additional staff so did not have this cost.  Albany County, a county of under 300,000 people, spent about $11,000 on this factor.  Their Dept. of Health Commissioner had been concerned about costs, but has written a letter of support now that they have had the law in effect for a year.  He recommended to the Albany County legislature that they re-adopt the law, as this county wrote the local law with a one-year sunset provision.

Westchester County hired two full-time staff and one part-time staff for the Dept. of Health to handle three pesticide issues.  One was neighbor notification, two was a phase-out program regarding use of pesticides on municipal grounds, and three was the West Nile spraying program. This staff has not been overburdened and now are taking on additional duties.

Some applicators have made claims that fines are excessive.  So far, Suffolk County has had one warning to an applicator, but the charges were dropped when the applicator produced records of efforts to notify the neighbor.  In Albany County there were a few warnings issued to first-time offenders and fines levied against two retailers who did not prominently display signs.  In Westchester County there were three applicators fined, two for $100 and one for the maximum amount of $1,000.  Most Health Commissioners prefer to take an education stance in the first couple of years of the law.

There are some lawsuits in Suffolk, Nassau, Westchester & Albany counties.  Basically, the claims are that the counties did not comply with the State Environmental Quality Review Act when enacting the local laws.  Suffolk, Westchester & Albany counties got the lawsuits dismissed in court.  A court initially upheld the claims against Nassau and nullified the law and the Appeals Court has reinstated the law pending the decision on appeal.  NYPIRG recommends that any county comply with the SEQR law when considering a local law.  

The pesticide application industry has several claims about why this law is not effective.  The first is that this law will hurt the environment because larger amounts of granular pesticides will be used by applicators in order to exempt themselves from the notification clause, thus harming groundwater.  This law is designed to regulate the pesticides which are most likely to drift – liquid, powder & dust – and the legislature decided to exempt granulars despite objections from environmental groups.  All pesticides go into groundwater when it rains.  It’s really just speculation that applicators would turn to heavier granular use, and the counties that have opted in to the law have found that applicators are turning to less toxic chemicals.  The DEC website has information on pesticide quantities used by each county, and someone pointed out that this includes agricultural use, which is exempted from the law.  There was also opposition based on the expense of the notification system and potential fines.  There haven’t been any known cases of pesticide applicators going out of business because of costs.  Two health commissioners have noted that applicators have gone to less harmful chemicals and, by advertising themselves as environmentally-friendly companies, actually have some new customers.

The major alternative suggested by the lawncare industry is development of a voluntary register.  There are about twelve states that have this system, and they are unsuccessful and extremely expensive.  Pennsylvania estimates the cost of maintaining their registry at $70,000 per year, and people who want to be on the registry must provide a doctor’s letter.  The lawncare industry claims registries don’t bother people who don’t want to know about it.  But this is a right-to-know issue, and residents would have to know about the registry in order to ask to be included.  This places the responsibility on the people who are at risk, rather than the applicators.  New York State county legislatures cannot pass this as a law, so it is really voluntary.  Comment:  Why can’t county legislatures pass a registry law?  Mr. Brown said they can only pass the opt-in portion of the Neighbor Notification Law.  The states with registry laws passed them on the state level.  New York State counties do not have the authority to pass a law for a registry.  Onondaga County examined the possibility, but estimated the cost to be $130,000 per year.  Ulster established a nonbinding pesticide registry last summer, but has not been successful in getting it up and running.  The lawncare industry already has a registry program, and people can make a phone call to get information about being listed.  The industry does not publish information about this registry, they only provide a contact to people who make an inquiry.

Regarding public education efforts, NYS Dept. of Environmental Conservation has a website (www.dec.state.ny.us) which includes information about the Pesticide Neighbor Notification Law.  The New York State Attorney General has an informative website (www.oag.state.ny.us) which includes reports on pesticide use by municipalities and hospitals.

Mr. Brown also referred members to these websites: New York Coalition for Alternatives to Pesticides at www.crisny.org/not-for-profit/nycap.htm 

Albany County’s website - includes a printable notice download at http://www.albanycounty.com/executive/News/nr_022601.htm  

Westchester County’s website is http://www.westchestergov.com/health/pesticideneighbornotification.htm
Member Comments

Comment:  In the notification procedure, are there alternate application dates provided so the applicator does not need to do additional mailings?  Mr. Brown said that is correct, the law provides for two rain dates.

Comment:  What constitutes “notification”?  Mr. Brown said they need to provide a written letter in the mail 48 hours in advance providing type of product being used and where it will be applied.  It has the chemical name and information on obtaining more information on the product.  Comment:  Of the five counties which have opted in, is Albany the most similar to Tompkins?  Response:  Yes, it is the closest in population and rural/urban characteristics.  Comment:  For the school and daycare issues, are they the same law?  Response:  Those are not part of the opt-in law, they are already applicable statewide.  Comment:  Who provides the information for the records at DEC on pesticide use, and how are they obtained?  Response:  That is part of the 1996 pesticides law that was passed on the state level where users are required to report type and quantity of chemical use to DEC.  Comment:  This is for agriculture and commercial application?  So whatever is used for residential use wouldn’t be included?  Response:  Over the counter sales are not included.

Comment:  How would the opt-in law go into effect?  Response:  You pass it this year and it goes into effect January 1st of next year.  Comment:  Are you familiar with the history of why New York State decided to go with this opt-in system for the law?  Response:  In the state assembly it was introduced in 1997 and passed every year until enacted in 2000.  An incident in Nassau County that affected the health of an infant began the drive for a notification law.  Comment:  Albany County had a sunset law, then reenacted it?  Response:  Yes, their law would have expired at the end of one year unless reenacted.  Originally it passed in a 22-16 vote and many people were skeptical about it.  The reenactment passed 26-10.  Comment:  How would this law change in air circulation situations with large, multi-unit dwellings?  Response:  Basically, the commercial applicator would need to notify the landlord and the landlord becomes responsible for notifying tenants.  There was an incident in Albany County where the tenants pressured the landlord to switch to less toxic chemicals following receipt of their notices.  Comment:  There are still some types of spraying that do not require notification. Termites, for example.  Response:  There were some compromises when developing the law in order to develop legislation that could be passed.  There is still more we would like to see happen.  Comment:  The State has decided it is the right of residents to know what is happening on their neighbor’s land, and this supercedes other things.

Guest Comments
Peter Penniman’s Comment: I’m glad to see so many people here to learn about this issue.  Hopefully, this will help balance the lack of information from last year.  In looking at the Albany County report, there would seem to be an incentive to not report high costs because they lose reimbursement of whatever they report.  Dooley clarified that since there is no reimbursement for this “non-cost” work, no money is lost.  Nancy Schuler’s Comment: How are the retailers responding to this potential law?  Response from a retailer present: We offer a very limited selection of pesticides, and spraying is a very minor part of our business, and we would just as soon give that up.  Response from another guest: Many retailers would prefer to take toxic chemicals off their shelves rather than carry a product that requires posting of warnings.  

Dooley Kiefer’s Comment: In reviewing the Albany County memorandum, the Commissioner of Health seems to attribute some of their success to the fact the DEC refused to participate in dual enforcement, thus leaving it a program for Albany County to administer.  I was amazed at his letter.  Response:  So were we.  I brought 30 copies of this letter.  Susan Brock said more copies could be provided if anyone needs one.  

Visitor Comments
Monika Roth’s Comment: Cooperative Extension did a survey of lawncare applicators last fall to help determine pesticide use.  About 25 companies responded. Some respondents did not use any pesticides at all.  A few only use liquid RoundUp.  Two respondents said they were arborists who use horticultural oils.  Other respondents use granular materials.  The report will be furnished for attachment to the minutes for this meeting.  Response:  Yes, we have seen information about low quantities used in Tompkins, but it is a smaller county than any that has enacted the opt-in law.  Any reduction in pesticide use benefits residents.  Also, current low usage rates may mean easier and less costly enforcement.  One of the handouts provided does show about a 2:1 ratio of agricultural use to lawncare use.  This law is designed to reduce health hazards.  Comment:  I don’t see any defoliants addressed.  These are as powerful as any pesticides on the market, and the railroad uses it in the area.  Susan Brock’s Response: Yes, defoliants are covered, but municipalities are exempt.  Member Comment: Are the colleges and universities exempt?  Susan Brock’s Response: Agencies are exempt, and colleges are listed in the definition of agencies.  Agencies also include railroads and public utilities.  Our Committee will review the scope of the exemptions for colleges.

Mr. Brown reiterated that this is not a perfect law, but it is a good first step.  This law does offer a considerable amount of protection to people, and that is a reason to opt in.

Member Comment: These chemicals are being used in the community, and perhaps it is more important to address chemical use by non-professionals, who don’t know what they are using or how they should be applying it, than use by professionals.  I have asthma, and the idea that because somebody is raising a cloud of dust is going to bother me doesn’t mean that I shouldn’t know that someone spraying potentially harmful carcinogens next door to me should not be known to me.

Susan Brock thanked Jason Brown for joining the meeting and providing so much information. 

III. Approval of January 9, 2002 Minutes – Passed unanimously with the following changes: Section I, first sentence, add at end:  . . . about duck hunting on Cayuga Lake, which he characterized as “really intensive” this year. Seventh sentence, change to Allan H. Treman Marina Park.  Section II, header, insert full date: December 12, 2001.  Section III, second paragraph, insert: Ed Marx said he grew up in Corning and . . . Line five, change to:  water quality issues for municipal water supplies wellhead protection study for village water supplies.  End of third paragraph, add: state and federal governments and agencies (such as DEC, DOT, DOS).  Fourth paragraph, line four, add:  Some businesses seem to know things before the public does.  Fifth paragraph, first sentence, change to:  One of the big challenges in this community is a large urban-rural /city divide.  Section V, last sentence, add:  By consensus it was agreed that EMC meetings . . .  Section VI, correct spelling NYPIRG representative Laura Hayts Haight.  Section VII, add at end of first paragraph:  It was noted that Lynn Leopold and Roxy Hewertson will not be continuing as Associate Members. Section IX, line two:  SEQR understanding at the County level is weak problematic.  Line four, change to:  She wondered if EMC should get involved in might turn its attention to the SEQR process, for example, considering a Tompkins County-specific version of the Type lists with more appropriate thresholds, and modifying the EAF format to be more useful to the County.  To her . . .

IV. New Member, Election of Vice Chairs, and Appointment of Liaisons – Susan introduced Don Weir, who will represent the Town of Ithaca for the rest Bill Lesser’s term while Bill is on sabbatical.

Ballots were distributed for Vice Chairs. Members marked up to three choices and returned to Tom.  Associate members cannot vote.  Liaisons were discussed while ballots were counted.

Liaison slate is: Water Resources Council: Dooley Kiefer

Local Waterfront Revitalization Plan: Kenny Christianson

Cornell Univ. Lake Source Cooling: Karen Edelstein (John Dennis, alt.)

Cornell Univ. Community Waste Management Advisory Committee: Kenny Christianson (Dooley Kiefer, alt.)

Intermunicipal Organization for Cayuga Lake Management Planning: Don Weir

One vacancy is: Ag & Farmland Protection Board (because Bill Lesser will not be here).  Herb felt it is currently important because of the PDR study currently going on.  The other vacancy is: Flood Hazard Mitigation Oversight Committee.  Kate Hackett had provided information on the current efforts to reorganize the Flood Hazard Mitigation program, and Roger Yonkin volunteered to serve.  Kate Hackett will be consulted about the need for a liaison with the Aquifer Study.

Liaison slate was approved by unanimous vote.

Vice Chairs elected were Karen Edelstein, Steve Nicholson, and Herb Engman.

By a show of hands, members showed their support for continuation of the work of the Pesticides Committee in developing a draft resolution for discussion at a future meeting.  It was agreed to ask Monika Roth of Cooperative Extension to conduct a survey of pesticide retail sales in the county.  Although Wal-Mart in Cortland was mentioned, it cannot be included in the survey.  Also, information should be sought on concentration in homes of tracked pesticides.

V. Chair’s Report – The tape of the WHCU interview about EMC recommendations on oil and gas leasing on County lands was provided to Steve Uzmann, then others can borrow it.  The very end of the show is missing because the tape ran out.  Steve Nicholson will report at a future meeting on the Cities for Climate Protection conference in Seattle.  

VI. Coordinator’s Report – The Draft State Energy Plan arrived for review by the Energy Committee.  Also, a download of the Environmental Justice Program report is available, and that will go to ERC.  The Region 7 Recreation Master Plan is available. 

Tom received a phone call from Corning about the possibility of having an organic cemetery in Newfield.  This is something they do in Europe, with no embalming fluids, biodegradable containers, memorial trees rather than headstones, etc.  The caller will provide more information and Tom will share.  Comment:  This would require the approval of the Town Board, and Newfield Town Board has voted not to approve this proposal.  Some level of State approval would also be required, and there was speculation about involvement of the Health Dept.

A few months ago, the County made a presentation on the Vital Communities Initiative.  Tom has been asked to seek a resolution of support from EMC for the seven Principles for Preservation and Development.  Tom will bring updated principles, as they have been updated following public presentations.  The Executive Committee will review the updated Vital Communities Principles and draft a resolution of support, if appropriate, by the next meeting.

VII. BOR Liaison Report – The WRC has an Aquifer Committee which hopes to prioritize the areas of interest for an aquifer study.  Some information is being gathered on jet skis and possible regulation.  The WRC members working on this issue hope to join forces with some EMC members.  Anyone interested should notify Tom.  The County Attorney’s office has developed a lease template and comments on the ERC suggestions about gas and oil leasing on County lands.  That information will be available at the Planning Committee meeting next week.  Members who want to review that can contact Tom.  Mikel has tried to arrange a site visit to the UNA which is in the airport flight path.  The EAF is being updated and Mikel hopes to arrange the EMC site visit soon.  Interested members should contact Tom or Mikel.  ERC members will receive information by e-mail.
VIII. Member Items -- Karen: Environmental Appreciation Days will take place on May 3, 6, and 7 at Cornell.  This is a hands-on science program for 4th, 5th, and 6th graders.  They are looking for volunteer presenters.   Herb: Early spring is a busy clean up time for the Adopt-A-Highway program.  Susan will make sure the application letter gets mailed and find out if there is any training necessary.  Steve Nicholson: Said he heard today that the EPA is banning pressure-treated wood, and it will be phased out over a two-year period.  Joyce:  Did others hear that President Bush says the most dangerous terrorists in America are the eco-terrorists, specifically the ELS and the Animal Defense League?  Steve Uzmann: Thanks to Mikel and Tom, the ERC now has a copy of the Unique Natural Areas Inventory.  Dooley:  Brought information about pending pesticides legislation.  Assembly Bill 5553 and Senate Bill 3940 would require signs to be posted on golf courses after application.  She also wondered if EMC was doing anything about Earth Day this year.  Tom will look into the Earth Day celebration activities.  Steve N.: Wanted Energy Committee members to see him after this meeting so they could set up a meeting.
IX. Adjournment– Susan Brock adjourned the meeting at approximately 9:20 p.m.
Respectfully submitted,

Tom Mank, Planning Analyst

Tompkins County Planning Department

Approved by Council on March 13, 2002 _____
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